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If you own or manage residential rental propertoy ynay have had to deal with domestic
violence incidents between residents. And if youen& yet, chances are you will at some point.
When domestic violence occurs in a rental unit, essrand managers frequently have questions.
For instance, if the victim obtains a restrainimges and wants her locks changed, should you
change them? Or if there is no restraining orderyau receive complaints from other residents
about loud fighting, should you evict both the wtiand the perpetrator? What if the victim
wants to terminate his or her lease? If you letibheém out of the lease, how do you handle the
security deposit when the unit is finally vacant?

Definition of abuse

Before we look at these and other questions, letk at what does — and does not — constitute
domestic violence. California Family Co86211 defines domestic violence as abuse
perpetrated against someone with whom the victisn(behad) a romantic relationship such as
marriage, living together, dating, engagement eirtaa child with the person. It is also defined
as abuse against a child of one of the partiesgodlationship or against a person who is related
to one of the parties (such as a parent, siblmtgw or grandparent of one of the parties). The
definition does not include disputes between peaple are only roommates or neighbors.

Abuse includes any kind of physical violence omhasuch as hitting, kicking, pushing, pulling
hair, throwing objects at, sexually assaulting tieowise hurting the victim. It also includes
following, stalking or harassing the victim or attgting or threatening to harm the victim.
Abuse can be verbal, written or physical.

Restraining orders

So what are an owner’s or manager’s responsilsilitieen they become aware that domestic
violence has happened, or is happening, in onleedf tental units? Let's say that a resident tells
you that she has obtained a restraining order agher boyfriend (who lives in the unit with
her). She wants you to change the locks and netlggv boyfriend a key to the new lock. Can
you legally do what she is asking? Does the faatt $he has a restraining order against him
mean that he no longer has a right to live there?

A restraining order is not the same thing as aaotievi. A restraining order says that the
restrained person (in this case, the boyfriend)trstay a certain distance away from the victim
at all times, wherever the victim is. Sometimedamestic violence situations, the family court
will also issue a “kick out” order which prohibitise restrained person from continuing to live in
the home with the victim. But under California léordl-tenant law, neither a restraining order
nor a “kick-out” order acts to terminate the tenarights of the restrained person. So should you



refuse to change the locks? Or should you charggetiks (or allow the victim to do so) but tell
the victim that you cannot legally refuse to gikie boyfriend a key if he shows up asking for
one? What if you give the boyfriend a key and hesgato the unit and commits another
domestic violence act on the victim? Could youibablé for her injuries?

As you can see, these are complicated issuesuafatfunately, there is no perfect answer.
Owners and management companies will have to waglpotential liability for injuries (or
even death) if they allow the perpetrator acceskeaaunit against the risk that the perpetrator
will claim he was unlawfully evicted (known as adible detainer) if he is refused a key to the
unit. At a minimum, if the decision is made thatey will be given upon request, it is
recommended that the restrained person be advighd cestraining order and that he will be
violating the order if he enters the unit. Also swmler warning the victim that the restrained
person is being given a key. The victim and/orléimellord can call the police to report the
violation. The landlord should also promptly takeps to legally terminate the tenancy of the
restrained person.

If thereisno restraining order

But what if there is no restraining or “kick outfder in place? What if you are receiving
complaints from other residents about constantifighbetween the two persons and the police
are being repeatedly called to the unit? Shouldtyeat this situation the same as any other noise
disturbance and take steps to terminate the holgsehenancy? Or could there be other issues

to consider? If you automatically evict both pastiyou could be opening yourself up to a
potential fair housing complaint.

Possible discrimination issues

There have been a number of cases in recent yeattsich policies that result in automatic
eviction of both the perpetrator and the victim én&een found to be discriminatory. The
argument goes something like this: statistics sti@mwthe majority of domestic violence victims
are women. Policies that result in eviction of bp#énties when there has been domestic violence
have a “disparate impact” or discriminatory effentwomen. Such policies therefore constitute
discrimination on the basis of sex (which is a @cteed class under both federal and state fair
housing laws).

In addition, the federal Violence Against Women A&AWA”), which was enacted in 1994
and reauthorized in 2005, prohibits unfair evictadrvictims of domestic violence, sexual
assault or stalking from public housing or projectoucher-based Section 8 housing. The
prohibition exists even if the perpetrator contsit@ come onto the property and cause
disturbances for other residents.

Termination of tenancy by the victim
What if the victim wants to terminate his or hamdacy? In October of 2008, Governor
Schwarzenegger signed an emergency bill addregsmgsue. That bill added Section 1946.7
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to the California Civil Code. This code section\pdes that a victim of domestic violence,
sexual assault or stalking can terminate the tgnawen if it is in the middle of a lease.

The resident must notify the landlord that shea(éamily member living in the same household)
was a victim of domestic violence, sexual assautalking and that the resident intends to
terminate her tenancy. She must also provide denritotice to terminate the tenancy and either
a restraining order or a police report showing thatresident or household member was a victim
of domestic violence, stalking or sexual assauie motice to terminate must be given to the
landlord within 60 days of the date when the potegort was made. There is no requirement in
the law that any charges be filed against the peroe or that the perpetrator be convicted of
any crime in order for the victim to have the righterminate her lease. Once the notice is
given, the victim remains liable for rent for thexi 30 days, after which time all of her
obligations under the lease or rental agreemerteam@nated. The remaining residents continue
to be fully responsible under the lease.

If the victim moves out pursuant to Civil Code $&ct1946.7 and you decide you want to
terminate the tenancy of the perpetrator and angraemaining residents, the law gives you a
rebuttable presumption that a nuisance has beemitsd on the property because of the
domestic violence, stalking or sexual assault. $hmuld allow you to terminate the tenancy
with a 3-Day Notice to Quit based on nuisance. Nlo& this presumption only applies if the
victim has moved out of the premises.

Security deposit disposition

Next, let's examine issues regarding the applicatibthe security deposit at the end of the
tenancy. If the victim has moved out pursuant tal@ode Section 1946.7, the security deposit
still stays with the unit until it has been vacalgdall remaining residents. The law doesn’t
address what to do if a refund of the deposit isahw

Normally, if multiple residents vacate a unit ancgttund of the deposit is due, you would put the
names of all the residents on one check and let therk out how to divide it up unless you
have been given written instructions (signed byesldents) on how to divide it up. In a
domestic violence situation, however, there coddssues with doing so. By putting the victim
and the perpetrators names on one check, younae#fect, forcing the victim to have contact
with the perpetrator in order to receive her se¢guteposit refund. It might be better to divide
the refund and send a check for each person’séshaectly to him or her. Because the law
doesn’t specifically address this issue, how tadkathe refund is a risk-management decision
for the owner or the company to make.

The law doesn’t specify how to apply the securigpakit when one resident terminates early.
However, in the case of early termination undeil@wde Section 1946.7, the purpose of the
law is to terminate the victim’s liability after hearly termination of the lease. Therefore, it
seems that the spirit of the law would be to fgply the security deposit against rent and other
amounts accruing before the domestic violencemitéirminates the lease, secondly against
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physical damages and thirdly against amounts augmifiter the domestic violence victim
terminates the lease.

Summary
Domestic violence issues can be legally complexcradlenging. Be sure to seek legal advice

when confronted with a specific domestic violer&gie on your property.

These topics, and many others, are covered in our Fair Housing Fundamentals course
available on DVD. If you areinterested in purchasing thisin-depth, 3 hour DVD, please
contact Curtis Weldon at 800.525.1690.
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